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The Personal Communications Industry Association (-PCIA-) hereby submits its reply

to the comments filed in response to the Federal Communications Commission's (-FCC- or

"Commission") Further Notice of Proposed Rulemaking in the above-eaptioned docket. 1 For

the reasons enumerated in its prior filings, PCIA recommends that the Commission eliminate

voluntary negotiation periods for all PCS licensees to prevent abuses of the FCC's transition

rules and resulting delays in the deployment of PCS. The Commission's rules requiring a

comparable system with full cost compensation and a seamless transition will fully protect

incumbents.

After reviewing the comments, PCIA also believes that serious practical questions

have been raised about incumbent microwave participation in cost sharing. Moreover, the

record does not yet reflect adequate proposed protections that could realistically substitute for

actual negotiations between PCS providers and incumbents. Accordingly, the FCC should

1 First Report and Order and Further Notice of Proposed Rulemaking, wr
Docket No. 95-157 (Apr. 25, 1996)(hereinafter "First Report and Order").

'''~,,,:_- ,oc'd_D'd



- 2 -

act carefully to ensure that effective measures are in place prior to allowing incumbent

participation.

I. THE VOLUNTAltY NEGOTIATION PERIOD IS lJNNECFSSARY TO
PROTECT INCUMBENT MIcaOWAVE UCENSEFS

'The record is clear that elimination, or shortening, of the voluntary negotiation period

will affect only those incumbents who have sought to take advantage of that period for

private enrichment. The FCC's relocation rules already guarantee an incumbent a

compllll'llbJl-rItAlhn, full cost compensation, and a seamless transition to the new facilities.

The volUllary aeeotiation period adds only the opportunity to refuse to bargain with PCS

providers, to thereby delay relocation, and, in tum, to extract premiums above actual

relocalion COltS· in exchange for accelerating the intentionally delayed process. PCIA does

not~ Why a Commission licensee should be given an opportunity not to bargain in

good fIh1\.delay achievement of the public interest as determined by the FCC, and to

profit i,... haaovemment-granted free spectrum licenses at the expense of the pUblic.

N~ess, some commenters have suggested that changing the rules now would

somehow bij,~ incumbents who have based their negotiation strategies on the current

ru1eI.s ••~ .. only way in which elimination or shortening of the voluntary period could

.....:.I~t'sbargaining approach is to foreclose implementation of a strategy to

..... i.voluntary period to secure premium payments from PCS providers. As the

'''Com.ments of UTC, WT Docket No. 95-157 at 4-5 (filed May 28,
1"~ -UTC Comments").
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D.C. Circuit Court has indicated, that is not a cognizable injury.3 Incumbents bargaining in

good faith fOr a comparable system will not be affected at all.

One incumbent also suggests that the voluntary period is necessary to eliminate the

possibility 01 a strain on public safety incumbents' resources." However, the mandatory

neaotiatiott·JOdbd rules only require that the parties negotiate and come to an agreement

during that· JOdbd, not complete relocation of the system. A two-year period (or three years

for public Mfety incumbents) for negotiations is more than adequate to conclude even

complex _.lion negotiations and gives incumbents with limited resources time for a

flexible ..,ltiatien schedule.

The ... for sound relocation ground rules is particularly important because D-F

block PQJiiilciMlees will be less able to work around an incumbent demanding exorbitant

premi\lllljf,lVIa their smaller spectrum allocations (10 MHz rather than 30 MHz) and their

slll8lla''-.' areas (BTAs rather than MTAs).' In addition, C block licensees are by

defiai~ '..... entrepreneur companies without extensive funding. These licensees may be

hard~Ii _,afford to pay h.uge premiums just to turn on their systems. PCIA therefore

UI1.i tiel.!" to eliminate or shorten the voluntary period for C-F block licensees to prevent

J

FCC,
,*_Ifon 01PubUc-Sqfery Communications OJ/fcials-International, Inc. v.

~!d' '395, 399 n.5 (D.C. Cir. 1996).

4p...:......•..•...•..... ts of the ~s Angeles County Sheriff's Department and the County of
a.. . •• ... Internal Servtces Department, wr Docket No. 95-157 at 2-3 (filed May
28,1. •

, .W'1eomments of PCIA, wr Docket No. 95-157 at 3-4 (filed May 28, 1996).
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demands for hOle premiums over relocation costs from further delaying the deployment of

pes.

II. IF JIfCIJM8INTS AaE TO PAIlTICJPATE IN COST SHARING, THE FCC
MUST DEVELOP SIGNIF1CANT PROTECTIONS SO THAT THE
~TJONNEGOTIATION PROCESS IS NOT UNDERMINED

PCIA reeogDizes the possible benefits of incumbent participation in cost sharing,

including~a relocation of multi-link networks. However, as explained in its

comments. PCM. has identified a number of concerns that the Commission must address

prior to .... iDeumbents to relocate their own links. These include:

• 1i!le lack of any independent check on the comparability of the replacement
.,stem;

• • absence of assurance that costs for the installation of the new system were
1IUOnable;

!. ... potential for an incumbent that relocates its system for its own business
~ to gain reimbursement to which it would not otherwise be entitled
tIrough cost sharing;'

• 'Ike ability of incumbents to circumvent the negotiation process - which the
litc relies upon to minimize relocation costs -- by relocating their own links
'tiul avoiding negotiations with PCS providers;

:~ JUIIetts that incumbents in the 2 GHz band who have already
rek»CQ,,M twn systems sbould be entitled to reimbursement throup the CQst
~:I ,,' , '" , SB Comments of Basin Electric Power Cooperative, WT Docket No.
9S~151i ~ill~ May 28, 1996). PCIA strongly opposes this proposal. The purpose
of·theI ••,·~ rules is to compensate those incumbellts who are required to move as
Ii JtelQl~plli"deployment of new technologies. An incumbent who has relocated
volun, ,. !I$$ done so for its own business reasons and is not entitled to
001111*1.11•.
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• The potential for reimbursement obliptions to be imposed on PCS systems
under the proximity threshold test where a relocation obligation could have
been avoided by the lack of actual interference to an incumbent;

• The lack of incentives for incumbents to seek the best costs for equipment;

• The inability of later entrants to verify the comparability of the new system to
the relocated system, particularly in regards to actual usage throughput; and

• The inevitable increase in the complexity and frequency of disputes because of
the absence of relocation negotiations.

Some incumbents claim these concerns are eliminated or mitigated by other aspects of

the cost alluing' rules.7 For example, they cite in support of their contentions such factors

as the exi~, of cost sharing caps, the requirement of documentation of relocation

expenses, limits on an incumbent's reimbursable expenses to the level of relocation costs

incurred fir links in a system relocated by a pes provider, the fact that many incumbents

are regulatbdiudtities, and the absence of any guarantee of reimbursement. However, as

detailed "01'1,these aspects of cost sharing do not fully or effectively mitigate .ainst

advene~.

POIAdrnits that, although these factors may exert some discipline, they are

inadeq.~it01 prevent incumbents from taking advantage of these opportunities to

......... 'IPCS providers in the relocation process. For example, the $250,000 cap (plus

Sl!O,OOOb'l new towers and tower modifications) established for cost sharing is higher than

the~tosts of many relocations, and, consequently, it cannot perform the same

!I

'IIII..AL, UTe Comments at 7-8; Comments of Santee Cooper, wr Docket
No• .-iJt.-3-4 (filed May 28, 1996).
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function as neaotiations in minimizing relocation cost. While records and documentation are

required, tltcIe is no practical way for a later PCS entrant to verify the comparability of an

incumbent's new system without the ability to examine the original 2 GHz system, which

would a1reIdy have been dismantled and relocated. Moreover, once the system has been

relocated, • later PeS entrant will have no independent check on how extensively the

incumbent·was actually using the system, which is critical to determining comparability of

throughput ..e.8

SJdbu1y, it will only be possible to limit cost reimbursement of incumbent-relocated

links to 1he.1tS of PeS provider-relocated links in the same system in those cases in which

a PCS pro". has already negotiated with an incumbent. As UTC noted, incumbents in

rural a.d1:l_ want to take advantage of relocating themselves prior to PCS entry into their

area in"~1II have access to desirable spectrum in the higher bands,9 leaving later PeS

entJUts i~t the ability to rely on any such independent check. Likewise, reliance on

~o~~nt.Df utility incumbents will be possible only in limited circumstances and, in

any Mnt,,r1flQe has been no showing that such regulation will have any impact on the

coneemt i _ here. Indeed, some state affiliated or regulated incumbents have been among

tM **!~ve abusers of the existing rules. 10 Finally, some incumbents may relocate

• mtll1Ihport and Order at 129.

, ItlJttI€lGmments at 6.

111 ift!". ';; ,Comments of PCIA, WT Docket No. 9S-157 at Exhibit A (letter
fronJjS1·.' ..... ,.. dbunty Police Department demanding a new digital microwave system
plui,ll' .., .• in order to complete negotiations win a timely manner-), Exhibit :B

(continued...)
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themselves without the discipline imposed by the negotiation process, knowing that the PCS

providers operaIing in their area will be required to compensate them later. API states that

the risk of not nceiving reimbursement for self-relocated links is a sufficient incentive for

incumbents 10 IlftiniRlize costs. ll However, this risk will be virtually nonexistent for many

incumbeilts.ucll IS those located in or near major urban areas.

Because the protections so far suggested by incumbents are inadequate to provide the

indepen4elttehclllk needed to take the place of relocation negotiations, PCIA remains

concemtd dolji the potential problems of incumbent participation in cost sharing. In

particulU, PCI.Al is ClOncerned that participation of incumbents in cost sharing without an

effective Ht8ldtdent check on relocation costs will increase the number and exacerbate the

complbby.' .lputes brought to the clearinghouse, thereby raising the costs of operation for

the indu.~.

'DWOifdJ licensees have suggested ways at least to minimize some of the potential for

abuse ofl "0111'" sharing process by participating microwave incumbents. 12 For example,

PrimcMlQrl,.III_ptilnt recommend that if incumbents are allowed to participate in cost sharing,

third ,*",11_hiles of relocation costs should be obtained by the clearinghouse at the

1O(~ldft'~i1)(~~{'I· ... CIllo contmct for negotiation consulting SdrVices of $185,000) (filed Nov.
30,.IH51.

11 .'aM~~,'.·.. 'tIS of the American Petroleum Institute, WT Docket No. 95-157 at 13
(tned l__ I2llit 1196).

II of PrimeCo Personal Communications, L.P., WT Docket No. 95
,'.y 28, 1996); Comments of Sprint Spectrum L.P., WT Docket No.
(tUed May 28, 1996).
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incumbents' expense. PCIA submits that the FCC should as a minimum adopt these

suggestions but will need to devise other measures as well to fully address the serious

concerns identified herein. 13

The Commission cannot assume that these problems will take care of themselves or

that it can defer action until some later date. UTC states that many incumbents will

participate in the cost sharing mechanism, if given the opportunity, making the development

of safeguards of critical importance. Since other parties have not suggested adequate

protectiohi$, th., FCC must determine that such protections can be developed and implemented

prior to allowittg incumbent participation in cost sharing.

I II

13 ~~~ts are allowed to relocate their own links and obtain reimbursement
tbrQu.,.~ sIlIaring, the reimbursement they are entitled to should begin to depreciate
accQrdin't~ the cost sharina formula at the time they beJin operating the relocated
system. .$i4ce a self-relocating incumbent will receive the benefits of an early
relqcuo~ $U¢b as accea to better frequencies, the reimbursement it receives Should be
~ in the same way that the reimbursement a PeS relocator receives is
~.
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m. CONCLUSION

For the fo.teloing reasons, PCIA urges the Commission to eliminate or shorten the

voluntary negotiation for C-F block PeS licensees and to carefully consider whether the

problems with microwave incumbent participation in cost sharing that PCIA has identified

can be solved.

Respectfully submitted,

THE PERSONAL COMMUNICATIONS
INDUSTRY ASSOCIATION

By:&~;f{ipI~
Mark Golden
Vice-President -- Industry Affairs
500 Montaomery Street
Suite 700
Alexandria, Virginia 22314
(703) 739-0300
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